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1813, THE-TOWN OF PAWLET

farch  10th, 0.

PANIEL CLARK, ARD OTHERS,

Absent....Tovn, J.

This Couwt , - THIS was a case certified from the Circuit Court
tan Juidic: for the district of Vermont, in which, upon an. action of
one varty cjectment brought by the town of Pawlet to vecover' pos-
Claims hndun- gegsion of the glebe lof, as it was called, in that town,
from the state the opinions of the judges of that Court were opp. sed
9ENew tlamp- ypon the question whether judgment should - be render-
. olher Aer & ed for the Plaintiff or for the Defendants, upun a ver-
grant from the dict found, subject to the opinion of the Court, upon the
e oo, following case stated : ‘
at the time of
‘vhgﬁﬁnfm;‘tr ¢ In thig cause it is agreed on the part of the Plain-
- put of New ¢ tiffs, that the lands, demanded in the Plaintiffs’ decla-

Hampehire. ¢ ratjon, are a part of the right'of land granted, in the
tmé':f“fan‘(’,f ;2 ¢c charter of the town of Pawlet. by the former governor
equal shares to *¢ of the province of New Hampshive. as a glebe for the

63 persons, to ) . i
15 persansy 0 <6 church of England as by law established ; and that in

mongst them ** the year 1802 there was, in the town of Pawlet; a so-

Rt:fgs Squal é¢ ciety of Episcopalians duly organized agrecably to
specific appro- ** the rules and yegulations of that denomination of.
privnon of 5 ¢ Christians heretofore commonly known and c¢alled by
:E;‘;fi;, sou- % the name of the church of England. That in tho
ty.ei-»_hdvl pert 66 same year the said society contracted with the reverend
fpeachperson- <« Bethuel Chittenden, a regular ordained minister of
‘Thares be de. ¢ the Episcopal church, who then resided in Shelburn,
Sared to be, ¢ in the county 'of Chittenden, (but had not any settle~

o far thi’ebe. s« ment as a clerk or pastor therein) to preach to thd
“ church of ¢¢ 8aid society in the town of Pawlet at certain stated

Whglind @« times, and to receive the avails of the lands in ques-
siahlished,” ¢ tlon, and that the said Chittrnden thereupon gave a
35;‘;‘;]356 is ¢¢lease of the said land to Daniel Clark and others,
trust by the *° Who went into possession of the premises, und still

antecs, noris ¢¢‘halds the same under the said lease, and that the said
¥ 2 condifion ¢ Chittenden regularly preached and administerell tho
their rights or ¢¢ ordinances to the people of the said society, according

shares. [ 1S =ai iv -
L his =aid contract, and received the rents and pro

England is not ¢ fits of the said land until the ycar of our Lord Christ
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¢ 4809, when the said Chittenden deceascd ; and thatin - Tne

¢« 1809 .he suid society contracted with the revd. Abra- Towx oF
s ham Brownsen, a regular ordained ministcr ol the pawrer
¢ Episcopal chureh, residing in Manchester, and ofii- .

¢ ciating there a part of the thne, to preach to the said p. cLarx
¢¢ society, a certa.n sharé of thy time, and to receive the &o'rurns.
¢ rents and profits of the said land; and-thut the said
¢ Brownson has reg: lavly attended to his duty in the a body corpo-

s¢ sutd church, and adaministared ordinances in the same 6 e

« pntil September, 1811, wbuut which time the suil 56~ oo oo °

s ciety regularly scttlud the revd. Stephen Jowetty who nemine,

% now resides in tie said tewn of Pawiet, and who lrom 850 the

s the time of his settlement is to Yeceive all the tounpo- a place is gony
& ralities of the said church.  And it is further agierd 3 cewmenlane

séby the said partics, that the general assembiy of the f;‘f;n'fﬁf ‘I’,%‘
¢ state of Vormont on the 5th of Novomber, 1803, did g2 and his,
s grant to the several towns iz this state, in which they el omny e
¢ respectively he (referonce being had to the act ol the nade by the
¢ general aswembly afoicsaid) all the lends granted by S0 58S
¢ the king of Great Britaig o the Episcepaling church o by the
¢ by law estzblished (vefirunce beivg had to the chaytep rrovnat its
& of the town of Pawkt aforesaud fine the said grant u(“ff{ff:f;m,
ssthe king of Great Britaii) and that the lands, in ti ¢ nonlaw moy
¢ Plaintifis? declaration memioned and desciibed, are :grf;';‘;:‘;m
sspart of the lands so grauted, by the king of Greatserewhrcisa
es Britain, to the Episcopalian thurch.” gre1 tee in ex-
e to ke
The charter of Pawlet is dated the 26th of August, it, sad in the
4764, angd purports to be a grant fom the king. issued fe e be 1hz
by-B: nuing Wentwarth, governer of New Hampshive, in obevance,
and has these words; ¢ Know ye, that weo of eur spe- f‘,:‘:"“,“irf""
¢¢ cial grace,” &<, « have, vpin the condifions and re stmal 2t the
¢ servaticns berein after made, given and granted. and plesire or
« by thase presents for us, owr heirs and successors, 4 Tre commca
¢ give and grant, in cqoal shaves, unto our loving sub- 1w, -0 firos
é jects, inhabitants of our said province of New Hamp. ) rhtet t

" > . 477 the erection
<¢ shire, and our other govermuents, and to their heirs chueresof ot

« and assigus forever, whose names are entered on this g:";l;‘: ral

«s grant, to be divided amongst them into sixty-cigut ;.:,,g,.,,,,,,“,bc .

«¢ vqual shares, all that tract or pavcel of land situate, sghttopre-

< Iying, and being within our said provinre of New :;';}lgfefg&‘ﬁ

< Hampshire, coutaining by admeasurement 23,040 s, and the

«¢ acres, which tract is to confain six miles square wnd tonosie e
ey 4L . Pacitr af the -

-+ o mare.”? &cq ¢ and that the seme be and hereby 1S parsans theres -

-¢ incorporated into & township by the name of Paxelef,” «fto ke i
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aui - &c. % To have and to hold the tract of land as above ox-
TowN oF ¢ pressed, fogether with all,” &c. ¢to them and -their
rAwELeEr ¢ respective-livirs and assigns furever,” &c.

e

. czARK  On the back of which grant were indorsed, s The
S oTHERS. ¢ names of the grantees of Pawlet, viz : Jonathan Wil.
@ lard,” and others, being in all 62, then follow these
sseeessin,  words, ¢ His excellency Benning Wentworth, esquirve,
tind aope. ¢ @ tract of land to contain five hundred acres as mark-
eidii-New ¢ ed in the plan B. W. which is to be accounted two of
Bumpshire. ¢ the within shares—one whole share for the incur po-

Xz helonged ex- . - oS .

.-xnsive1§"r w ¢ rated society for the propogation of the gospel in fo-

t_i;gc'i"g;‘én to ¢ reign parts ; one share for a glebe {or the church of

ehureh, in each ¢ England as by law established ; one shar»_ for the first

Snv-‘,‘ﬂl:m & settled minister of the gospel 3 one share for the bene-
> U u DU . H H 2

B e totake ©° fit of a school in said fown.

the giebe, and

upon such The act of the 5th of November, 1805,is entitled, ¢An

rection to col- R . e . .
f\lecct’lur"ouglcno ¢ act directing the appropriation of the lands in this

tbe govetnor, ¢ state, heretofore granted by the government of Great
Lo e, ¢ Dritain- ta the church of England as by law esta-
A }oluu:‘al:;‘y. 6 blished.”

soctety of Epis- N

ina ltl(;u:fl,“ on" e Whereas the several glebe rights granted by the
authorized by ¢ British government to the church of England as by
e e o Lieir law established, are in ‘the nature of public re-
title thern-- 6 gepvations, and as such became vested by the revolu-
zﬂ}fj oole « tion in the sovereignty of this state ; therefore,
uoztch church

m‘il‘)’;‘t’!hgm' s Sect. 1. Be it enacted by the general assembly of the
crown, the ¢ State of Vermont, that the stveral rights of lm](]. in this
gbe randin 4 state granied under the autherity of the British go-
ditas jocens, ¢ vernment to the cliurch of England as by law esta-
snd the « blished, be and the same are hercby granted severally
ste which (¢ 4o the respective towns in which such lands lie, and

epeeded o . .
S‘i;‘*ﬁgm " s to their vespective use and uses forever, m manmer

of the crown, ¢¢ {y -3 Vit s ,
Sright, with” following, to wit

the assent - of ) . .

thetown,alien ¢« It ghall be the duty of the selectmen in the respec-
2:.‘,“;51,":}’:,‘;’:: « tive towns in the name and behalf, and at the:expense,
an Episcopa- ¢ of such towns, if necessary, to sue for and recover the
ﬁ“e“e.i"“r;‘l‘d « possession of such Jands, and the same to leaso out

red - . - . . .

u;!lg\l.e,’ either ¢ according to their best judgment and discretion, re-
direetly or e serving an annual vent therefor, which shall be paid

tiwongh e e into the treasury of such town, and appropriated to

m——
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¢ the use of schools thercin, and ghall be applied in the THE
& same manner, as monies arising from schovi lands are, xowx oF
s¢ by law, directed to he applied.” PAWLET
v
This cause was-argued at'last term by Prrkix, and n.crank
WEBSTER, for the Plaintiffs; ahd by SHEPHERD, for the &oTHERS.

Defendants. —_—
town indircdt-

PrTRIN, for the i’laintzfs. 3}1 ;lc“%:‘ﬁn,
ﬁlercby.bg-
O the part of the Plaintiffs it is conterided, that the some seized el

h . " . the plebe §
ghare in question, or the sixty-eighth part of the town ec:.ﬂ?,j m
of Pawlet, which in the charter was granted or reserv- be 2 corpora-

- ed «far a glebe, for the church of Kngland, as by law mm;d

established,” did not at the time of the grant pass from the inkes-
the king, for want of proper persons to takej that it g;.“ﬁ;;mm:
remained in the grautor until the revolutinn, when it don, the aste
passed over and vested in the staté of Vermont, whe had, ¢f Ve":fdt
therefore, full vight to dispose of it. By the words of the ﬁl the ,.;é?t,
charter, the tract of land therein ‘described is to be di- of te crown
vided among those whese names arc entered on the char- wﬁ,;"_'l-’;;.‘,mg
ter info 68 equal shares. The names-of 63 persons are welias appiRe
mentinned, including Beuning Wentworth, who has two {';?‘!cd glebes,
. . < . v the stat
shares, making for thoke 63 persons 6% shares, l2uving fonr of Vermoufior
shares; one of which is for the incorporated society for S0th Oa 1794,
the propogation of the gnspel in forcign parts s one for b, repetive
a glebe for the church of England as by-law established 5 entital to the
one for the first settled minister of the gospel; und one g{“":’s“{b‘g}:ﬁ
for schools: makiug in the whole 68 shares. sli\lix:'iwl. -
cgislative
It is clear, from the terms of the grant, that no per- he ?\fm”é“xl'&““
son named on the back of the charter, or intended as No Epsecpa
grantee, except B. Wentworth, can take but ono share, Sbin Ver.
as the town is to be divided into €8 shares, and those cuiledso o
shares are to be equal. B. Wentworth is to have 500 gldo, més
% - . . . At uzs duly
acres, which are particularly designated and mavked in cected byt
the plan annexed tothe charter, and are to be account; crasn Lifiee
ed two shares. 'This exception also proves that the Dgripisie,
other grantees ave to have ong share only. In'no event, siue.
therefore, could the share in question, or the two other
public shares, as"they have been cailed, be_divided
among the individual persons named. Nor fias this
ever been the case. In the division of the town of Paw-
et the share intended for a glebe, was lacated by itsclt,
and called the glebe lof. It was intended, in the grant]

as a name 3 and if it could not pass as designnled. for
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THE  want of proper granters, it remained in the king, the
TOWN oF grantor, (as if one hal! of the namnes inserted had been
POWLET fictitious) and at the revoiution vested in the stafe of

0. Yermont. ‘ :

B. CLARK )

&oraers. The nature of the estate intended to be conveyed, is

~——-—— expressed in the word ¢« glebe” well known in the En-
glish law, as a provision for the parson of a parigh.
The law says that the freehold only vests in the vegular
parson 3 not'the fee: consequently the grant or disposi-
tion of land, in such case, for a glebe, does not make or
imply a disposition of thc fee; the fve, therefore, re-
niains in the grantor.

The words ¢« for a glebe for the church of England as
by law established,” express clearly the intention of the
grant, viz: for the support and extension of the nation-
‘al church, considered in its .political connexion, - It is
not a grant to the national church as a body. No such
graut ever was made, or if made, would bo valid. Eve-
ry provision for its support is to some organ of the
church. as to the bishop of such a sce, or the parson of
sich a-parish, and his successors, A parish church, in
the English aw, s the building consccrated and endow-
ed. There must be a glebe, which may be the church
yard only. 'Tlie parson has, in the glebe, no move than
a freehold estate. Heis considered in law as a sole cor-
poration, and the frechold passes .by succession. Pa-
rishes are a civil and écclesiastical division; the inha-
bitants of a parish, the pavishioners, the members of tho
.national chuich, are never said to be members of the
parish charch ; neither the parishioners nor the vestry
have any right in. or power uwver the glebe, not even
during a vacancy, (Sce 1 Black. page 317.,) 'The
church of England-never was cstablished by law, cither
in New Hampshire or Vermont, betore or'since the re-
volution. Neither the civil nor ecclesiastical law, as
applicable to glcbes, was: known or recognized at the
date of the charter; nor bas it been adopted or vecog-
nized since in cither of those states.  Lhe intention of
the grant, ther fore, cven before the rvevolation, could
never lave been carried ints effect. It'is also woll
known that, at the date of the charter, the land therein
granted was a wilderness, and so continucd for a long
time aftertards.
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At the time of the grant, thercfove, therewasnotenly Tme
no charch of England established by law, butin the Towx or
town of Pawlet there was no organ of that or any other PawrLeET
church, capable of taking the share in question. v,

D. CLANE

The grant, of course, could not take vffect ; and tl e &oTners.

revolution has repdered it utterly impossible that it ever —e—e——0o8
can take effect agrecably to tiv intenlion of the donwr.
By the revolution we have become completels stvered
from the church of England as by law cstablished. In-
divideals and sucicties may pissess the same land, have
the sane mode of worship, and the same ordinances ad-
ministered in the same manner, and submit to the same
discipline, as far as may be clfected without the assist-
ance of the civil arm. But this constitutes, in the view
we ave now taking of the subject, similarily. not identity.
It furnishes no ground for legal devivation of (ivil or
legal connexivn. In every political. civil and legal
view, and in all the civil and legal consequences, the
dissolution of the churchr of England, as by law esta-
blisned, was in the United States as total and conplete
on the revslution, as that of the civil power of the Bri-
tish-government. Nor has there ever been in the state
of Vermont, a substitute adopted. Every idea of a
national or state religion has been exploded. ‘The Court
will consider how any things are requisite to the legal
possession and enjoyment of a glebe ; how much of the
comunn law of England, and how much of the cannon
law must be adepted or considered-as in force ; although,
in every civil and political view, the institution or es-
tablishment to which they applied is abolished. There
must be a parish, a church with cure, a parson, legally
and canonically introduced—four things are requisite to
constifute 2 parson; 1. Ily orders: 2. Présenlation or
Collation ; 3. Institulion; &. Induclion; he must be a
sole corporation. No part of the comamon laww on this
sulject has been adopted in the state of Vermont; ei-
ther by the constitution, by statute, or by legal adju-
dications.

It would be absurd to consider any number of Epis.
copalians, formed into a seciety in Vermont, as standingin
the place of a parish, and capable. contrary to the doc.
trine of the,cammon law under which they must derive,
of succceding to tue freehold of a glebe, or of taking and

VOL. IX. 38
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holding by succession or otherwise, by or under a grant
of lands for a glebe, made by the king of. Great Britain
before the revolution. Thete is a statute in Vermont,
("see an act for the support of the gospel, passed in 17907,
Revised Laws, Vol. 2, page 47%) under which religious
societis may be formed ; but it does not appear, in the
cuse, that the society in the town of Pawlet is formed
underthat act. But, if so formed, the members of such
seciety are not confined to any particalar limits, and if
associated from % or 5 different towns, they may have &
claim equally good to the glebe lands, in each town.
This statute, which extends equally to all denomina~
tions of Christians, constitutes sucietics or associations
formed under it, corporations or quasi corporations
and epacts, ¢ That they shall have power to hold to
¢« themselves and successurs, all such estates and into~
ssrests, as they may hereafter acquire, by purchase or
<¢ otherwise, and the samv to sell and transier, for the
st benefit of. such association” A society so formed,
has the precise power given by the.act and no other.
The power is limited to fufure acquisitions ; the power
to scll is.co-extensive with the power of acquisition.
Nothing is to be holden which shall be perpetually, ap-
propriated, as a glebe is.  Such gocicty is not empow.
ered to succeed to estates, rights or intereats, granted
previous to their existence, although limited to objects
similar to its own.  Indeed the expression in the act
secms fo have mtended an exclusion of such claim,

If the share in question should Be considered as a res
serortion for a f-tuve particular use, it then remnained‘in
the king, the donor, until a state of things should arise,
when it could be appli-d to such use.  This use is ~pe-
cified in the chart v, viz: for a glebe, &c. We have
before proved that, prive to the revolution, it had not
been. and could not. consist nily with the institutions of
the country b~ s applisd.  1t, of course, remained in
the king at the revolution, and at that {ime vested in the
state of Vermont.

Af the.date of this charter a separation of the pro-
vinces or colonies from the mother country was nof
contemplated. Tt was undaubtedly intonded at that time,
by the dovor. that the church of England should be #s-
tablished by law in the province of New Hampshire, ag
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it had been in some of the other provinces, aud particu- TaHE

larly in Virginia. - In this charter, thercfore, as well as Towx op

in all other charters, granted by thie governor of New PAwWLET

Hampshire, provision was made, Uy a reservation of 2 .

certain share of every township, for such un establish- p. crarx

ment. &oTHERS,
If the share in question be cousidered, in the nature

of a grant, then, as we have before stated, the grant of

s¢ a glebe,” if it tvok effect at all, is of thie frechold only,

and not of the fee ; of the freehold to be taken and held

by the incumbents in succession.

The fee, of course, not being granted, remained in
the grantor. By the English law, as well as our own,
on the dissolution or political death of a corporation, all
estates granted to such corporation revert to the grautor
or donor.” And if a grant was made by the king to any
person, or number of persons, incapable of taking or
holding, or if the object ceased to exist, or never came
inlo existence, the estate was considered as never having
passed, or as reverting to the king, according to the
nature of the case.

Ou the revolution the state of Vermont, as a sove-
reign slate, succeeded, in full and sovereign right, to
all the property and rights.of property within the same,
which, at the time, were vested 1n or appertained te the
king .of Great Britain, whether in possession or rever-
sion. The case, then, stands thus; a tract of land in

" the town of Pawlet was, by the king of Great Britain,
before the revolution granted “for a glebe for the
s¢ church of Lngland, ag by law established ;” that is,
the frechold to vest to a particular use, when that use should
arise, the remainder or reversion in the crown. There
is no securing. in the constitution of Vermont, to any
man or body of men, of any rights or benefits, which
under the crown were intended for-the church of En-
gland as by law established. At the time of the revolu-
tion there had never bedn, within the torritory. now
state, of Yermont, a regular parson, who could make any
possible legal claim or pretence to the use of any of the
glebe lands within the same. The sole corporation, as
the parson was denominated, was not dissolved or ex-
tinguished by a political death, because in Vermont it
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THE  neyer came into existence, but the possibility of such
'TOWN OF existence ceased. A provision might have been mado
PAWLET By the constitution, or by statute, in favor of Episcopa~

v.  lians; but it must have operated as a new grant, or
D. CLARK mew org nization. No such provision has been mades
&oTHERSs. the right, therefore, vested in the state of Vermont, and
—~—--——— the grant is well made to the town of Pawlet.

SHEPHERD, conlra.

It i3 contended by the counsel for the Plaintiff’ that
nothing passed by the gramt contained in the charter of
Pawlet; so as to divest the king of Great Britain of the
title to the premises in question. I thiy position is cor-
vect, it must be admitted that the Plaintiff is entitled to
recover; because it capnot be denied that the title of
the crown to any lands antecedent to the revolutiony
within the jurisdiction of the now state of Vermont,
would of course become the property of the state. Ify
however, the ground taken by the P’aintiff’s counsel,
shall be found untenable, and that tlr title of the king
was div.sted by the grant; then, whether the Defen-
dants have a title or nof, will be a matter of indiffe-
rence; so long as the Plaintiffs must vecover on the
strength of their own title, and not on the weakness of
ours.

If, by the grant, the fifle passed from the then king,
the state of Vermont could acquire no right by the re-
volution ; but the title must remain, unless forfeited, s
at the time of the grant.

The reason given by the counsel for the «Plaintiff to
show that, notwithstanding the tharter, the title re-
mainerl n the grantor is, that when made, there was no .
grantee in esse capable of taking the fre, or other estate,
go as to divest the king of his. If this be true, on a
fair construction of the letters patent, it must also be ad-
mitted that the Plaintiff is entitled to judgment.

It is believed that, on examination of the charter, the
Court will be of opinion that there was a suflicient
grantec in esse; and .that the title did pass by that in-
stroment  And if there was then, no matter what hys
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happened since, unless there has been a forfeiture, and TaR
office found, which are not pretedded. - TOWN OF
. PAWLET
4. The words of .the granting clause are, ¢ Do give .,
¢ and grant wn equal shaves, unto our loving subjecls, in- D. CLARK
s¢ habitants of New Hampshire, and our other governmen's, & 0THERS.
s and o their heirs and ussigns forever, wihose sames are
s¢ entered on this grant, to be divided to andamongst them,
séinto sixty-eight equal shares, all that tract, or parcel of
¢ land, &c.’ describing and bounding the whole town-
ship of Pawlet.

1t is contended here that the whole of the land, cun-
tained within the boundary lines of the township, was
designed to be granted without any saving or reser-
vation to the crown, of any part of the same. The
whole of the six miles square was granted ; to whom?
To the loving subjects: of his majesty in New Hamp-
shire and elsewhere. How was it granted? In fee sim-
ples aund in sixty-eight equal shaves, to be equally di-
vided to, and amongst the king’s loving subjects named
on the grant,

He granted to them (be they more or less in number)
the whole township of Pawlet as tenants in common,
and not in severalty. Hence, cach man nawmed on the
grant became entitled to his proportionable part of the
whole township, whether he was one of sixty-eight, or
one of three.

1t is presumed the Court in this case will be much in-
clined to do, as Courts have generally done, il possible
By their construction to satisfy the abject of the grant,
and give it 2 meaning which was intended by the gran-
- tor. Itisg-rule of construction to search out tle in-
tention, and make that a land mark.

"Possessing liberal views of this instrument, it will no
doubt be found that the grantor designed to pass’the
title to the whole town of Pawlet3 to his loving sub-
jects named thereon, and nof. to confine the grant to 2
sixty-eighth part of the township to each, but i propor-
_ tion to-the whole number, more or less.

Now, supposing that a part of the names writtcn on
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Tue -the grant should have been fictitious, the grant of a.pro.
TowN oF portion would not have been to them, but directly tv the
pAWLET others, who answer the description given, ¢ Loving

v, subjects of the grantor.”
P. LLARK
&oraers. Fictitious persons could not be loving subjects 3 there-
a—eneu— fore the whole: land would pass to the real persons,
Most, inquestionably the whole tract was granted to
those capable of taking a title.

It will be seen by the grant, that the lands weré not
allotted, of course no partition was made amougst tho
patentees until after the charter was made, The graut
was in common and not’in severalty ; therefore nd in-
ference of an inténtion to give each proprictor biit a sin-
gle sharc can be drawn froms the circumstance of the
whole town being required to be divided into sixty-eight
equal shares. As well might the éounsel contend that
it was inferrable from a law incorporating a bank with
three thousand shares that the stockholders could have
but one share each.

If the foregoing is a correct construction of the in-
strument before the Court, then it results as a certain
inference that the crown had not a rood of land remain-
ing in Pawlet; and, consequently, the state of Vermont
could have nonc; as the state pretends ta no greater
right or title than that of the king.

2. It will be attempted to be shown that on the 26th
day of August, 1761, there was in esse a church of En.
gland, as by law established, which could be a granteo
of the crown.. If so, the title passed directly to the
ehurch in fre simple ; and would need no auxiliary to
sustain her right.

Tt is said by the counse] that lands granted for the
benefit-of the church, are-granted to the bishop, or some
other ecclesiastical person ; but it would be strange doc-
trine to say that the king had not power to grant di-
rectly to the church established bv law, and therefore
distinctly identified as a Christian society. The posi-
tion will here he ventured, that such a grant to the
cluu;lr-h of England as by law established was; and still
18 valid.
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To maintain the point that the church existed at the Toe
date of the grant, we need only appeal to histerical facts Towx op
in the Knglish books, and the still mofe authentic testi- PaAwLET
mony of the body of the English law, the statutes and 0.
adjudged cases of the realn, within the recollection, and p. crazT
familiay to the mind of the Gourt, &OTHERS.

-Xt is said ¢ that when the grant was made there was
10 church in Pawlet; it was all new. There was no
established church in New Hampshire or New York.’
Whether true or not, as it respects this part of the ar-
gument, is not worth enquiry ; for it will be remember-
ed that tHe words of the grant do not confine the bounty
of thé soveFeign to Pawlet, New Hampshire, or the
American eontinent: it is co-extensive with his do-
Iminions, and-may be-claimed by the church wherever
found within them,

That there was a church established by law in Great
Britain no-one will deny: if su, what should prevent
that charch from being the grantee? It can hardly be
denied that the king could grant lands lying in one of
his American colonies to his subjects beyond the Atlan-
tic, ds effectually as those who resided in that colony.
It was all within his territorial jurisdiction ; and place
of vesidence could have nu influence. It may be said
that the grant.is to the king’s snbjects in, New Hamp-
.shire. True; but the words <«cand our ather govern-
ments,” are added. These words- may embrace the
whole governments and dominions of his majesty.

1f, however, this ground should fail us.there can be
no difficulty, it is presumed, to ascertain the existence
of a church in the colonies capable of taking a title to
the property in question.

-In Yirginia, if information is correct, the Episcopa-
lian church was established by a:law of that colony be-
fore the date of the grant; but whether so or noty, we
feel indifferent because by a future construction of the
grant, we have the utmost confidencoe that the true
meaning is not a church established by any law in the
American colonies, but that the words « as by law esta-
blished,” are used as.descriptive of the denomination of
Ghristians, intended as the subjécts of royal munificence.
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THE As much as to say that sect of Protestants who ate
1pwK oF known in England as the established Episcopalian
rAWLET church. That you, churchmen of America, must em-

. brace the same creed; the same church government
». cLARK must be the rule of your discipline ; and your ordi-
&oTHERs, nances must be administered in every respett as by the
~——.t— established church in England. You must be neither
Catholics nor Desenters, but be identified in every part
of your religious establishment in faith and practico

with the mother church. '

That this is 2 natural construction is manifest from
the fact that the government could not have been igno-
rant of the state of the church in the colonies, and it
would be the height of absurdity to suppose a grant to
be made to a body of Christians, which tho grantor well
knew did not exist. The Court surely will never im-
pute to the officers of any government such trifiling and
mockery. If, therefore, the colonial Episcopal church
was intended as the subject of this bounty, and if she
‘was not established by law, it must follow, as «n irvre-
sistable inference that the words ¢ as by law establish-
ed,”” ave words of description and not of identity.

Having established this point, we will show by histo-
rical proof a church in the state of New Hampshires
long antecedent to the date of the grant.

In Belknap’s hist. of New Hampshire, 2 vol. 148, it is
stated that in the year 4732, a building for- an- Episco-
pal church was erected at Portsmouth, in New Hamp-
shire. In 178% the church was consecrated; and in
1736 they obtained a clergyman of that order by the
name of Arthur Browne.

If- this church was capable of taking a title to land,
as I sliall hereafter show, all the difficulty suggested on
the part of the Plaintiff will be removed.

_ Some ireasons will now be given to show that such a
church as was-established in New Hampshire was capa-
ble of taking a title to real property.

4. The king, by the act of granting, creates sufficient
corporate powers, to carry into effect his designs, ‘Llat
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he can create corporations cannot be doubted. He did, =on
by the very instrument before the Court, create in the Towx of
town of Pawlet all the corporate powers ané preroga- PAWLET
fives which they now possess; a body suficiently =
known in law to be invested with the suppused legal n. czaBE
estate in the premises in question; and by an act of the &oTuers;:
very legislature who have authorized them to bring this
action. If the king had the amhority to incorparate, it
tan be easily an: legally inferivd fivan the grant that
this body was sufiiciently incorporated thereby.

Shiould congress, by law, give to the Presbyterian
church of the city of Wushinglon a portion of the public
lands. would the Court endure to be tld that theee, was
no prouf of the incorporation of the church, ergo the
law was void—the title never passed cither by the law
or grant made in pursuance thereof?

In a case thus situated, the Court may, indeed they
ought to infer, for itis a jus: Jegal deduction, and bot-
tomed upon the seundest juugment of law, that a sove-
reign, granting power, (always supposed, prima facie
at least, to be right) had not indulged in the foalish
blunders, of grauting real property for most desirable
ends, to shadows aund non entities. And it 15 confidently
believed that the Court will determine as a reasonable
and 'legal intendment, that the church of Vew Hampshire
was made capable of holding this property.

There is a further reason to suppose the church capa-
ble of taking a title. The grant being a governmental
act, and of such high and incontrovertible authority,
every statement and fact contained in it is so far proved
that it cannot be denied. IFf this be correct, the grant
itself proves the whole that need be proved to make
this part of the grant valid, and to vest the title in the
church., The Court, therefore, will not receive any
statements, liistory, conjectures, or Vermont preambles,
to contradict the acts of the British government made
in solemn and official form. Tt is trne that a prier
grant from the same authority may be shown to defeat
a subsequent. But that is permitted for very different
reasons; because the first act of a government, granting
away its l«hds, vests a title in the grantee, and thore iv
nothihg left to give.

VOL. IX. ag
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ITHE In-gupport of this position it is submitted, whether
Towx or the wards « one share as a glebe for the church of England,
pawLLT &e.” are not tantamount to a positive averment of an

v.  ezisting church in this country which could be the legal
1. cLARK. subject of. donation by letters patent. There is this
&r1uBRs. strong veason to support such an vpinion, that we never
mmtmeemme— Call impute ignorance or error to a sovercign while ex-
crcising the bigh precogatives of bis station. 'We never
can suy that he, as the organ of the government, has
been granting land without a grantee ; that he has inis-
taken the facts or the law, and consequently nullify hio
acts. It is envugh that the instrument points to the
grantee and gives the object; its legal attributes ave to
be presumed.

The Plaintiff comes. claiming under the very {itle
granted to us; in which grant we are acknowledged to
have a prior right. Had this grant been from other
than the government on whom the doctrine of estuppel
cannot fasten, it would be enovugh for us to hold up the
charter between the claim and our possession and shut
the Plaintiff at once from even a view of the Court.
Even now, whether the doctrine of estoppel will apply
or not, one thing is true—that what the king, undor
whnm\tgé Plaintiff claims, lias solemnly recognized as
corvect must be binding upon the governmeut of Ver-
mont, and, consequently, upon the Plaintiff inm this
cause.

The art of the British government is not {ho.only
governmental act which the church has to secure their
possession.

The legislature of Vermont on the 26th day of Octo-
ber, 1787, passcd an act «fo aunthorize the selectmen i
the secergl {owas of the stale to improve the glebe lands,
';S‘C.” And, after cnacting that the sclectmen shonld

1ave power to lease out the glebe lands, receive the rents,
bring a~tions of ejectment, recover the possession thore~
of, when possessed by persons withoutriglit, they make
a praviso in the words following: ¢ Provided neverthe-
o less, that nothing contained in this qct shall extend so
& far as to prevent any Eprscopal minister, during the time
< of their ministry, that now are or hereafter may bein
¢s possession of any glebe lot or right, or actually officia-
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¢ ting in said town where the land lies, and whois anor- THE
¢¢ dained minister of the Episcopahan charch, from aving Tows on
¢ the mauagement of said lots, and the avails urising PAWLET
s¢ thercfrom.” S
. D. CLARR
By this proviso it is perfectly obvious that the legis- &ornees,
Iature intended to manifest a legal recognition of the —eo—e
right of the church to the prop-rty.

1t is also equally obvious that by the act autliorizing
the selectmen to take care of the glebe lots, and obtain
possession by action of ejectment of those which wers
possessed by squatters, the legslature diesigned not to
filch away the land from the church, and in the pleni-
tude of their power to forget right, but to secure the ti-
tle and p.omote the interests of the church. Ifnot, why
in the proviso are the Episcopal clergy preferred to other
clergy in the wanagement of the lands; and why are
they preferred even to the selectmen as the guardians of
the property. The proviso i8 high and indisputable
proof that the object of the statute was solely to preserve
the property from waste for the benefit of the church,
to preserve for it the income which might result from
its pradent management, and to save the title from loss
by long adverse possession.

After all this, one would suppose that the state would
never indulge itself in attempting to divest the church
of their property ; yet, strange as it may appear, on the
30th of October, 179%, the, legislature of Vermont make
another act concerning the glebe lots, and the following
is its preamble :

s« Whereas, by the first principles of our government
s¢ it is cont mplated that all religious s cts and denomi-
s¢ nations of Cliristians, whase religious tenets are con-
« sistent with allegiance to the constitution and .govern-
«¢ ment of this siate, should. receive equal protection and
«s patronage fram the civil power: And whereas, it is
¢ contemplated in the grants heretofore made by the
«s British government, commonly called glele rights, that
& the uses of the said rights should be to the sole and
¢ exclusive purposé of building up the national religion
ss of a government diverse from and inconsistent with
¢ the rights of our own; for which reason: and on the
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¢ principles of the revolution, the property of said landa
s is vest~d in this state”” They, therefore, go on to
rnact that the rents and profits of all the glebe lofs
shall be appropriated to the support of retigious wor-
s4ip in their vespective towns forever; without- regard
to the sect of Christians, and all should share alike, ac-
cording to the namber of taxable ivhabitants, in the pa-
rvishes respectively.

In this preamble they seem to admit that the title to
the glebe lots was vested in the church. They do not
deny suath a construction of the grant, nor do they urge,
#s a reason for taking away the property froro the Epis-
copalians, that the grant was void, or that, the title was
n the ¢rown before the. revolution; and that thercby
they became intitled to the property ; but they say theso
lots were granted ¢ exclusively to build gp a national
religion of a government diverse from and inconsistent
with the rights of their government;” and for theso
reasons they attempt to divest the church of their titlo
in order to give the property, or the income of it, to
other sccts of Christians.

The reason given [or enacting this Jaw is strong evis
dence of the opinion «f the legislature, that the title had
passed out of the crown and vested in the church, But
as they- disliked an established religion, supposed it
anti-republican, and what was more to be dreaded, it
was established in a government ¢ diverse firow the go-
vernment of Vermont,” and inconsistent with their
rights, or rather their-religious and political opinions ;—
being disagreeable in these particulars they take away
the income of the land from the Episgopalians to appro-
priate it to other and, no doubt as they supposed, better
purposes.

Notwithstanding the length and force of this pream-
ble, and the cogent reasons-given for making the law,
on the fifth day of November, 1799, the legislatire re-
pral this act; and in so doing most manifestly abandon
all pretentions to the church:property 5 for in the re-
pealing law they take care to secure those, who have
trespassed upon those lands, from actions which might
be brought for so trespassing :—admitting in the fullest
sense that men who had intermeddled with the property
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by the authority and in pursuance of theiir law. had so Tne
trespassed. Hence the Court will see that the legisla- Towx or
ture, both in the making and in the repealing of the law of pAwrET
4794, show that the act was an unjust attempt at usur- .
pation. D. CLARK
&oTHERS.

By the record of the case of Pettibone v. Barber, tricd
before the late justice Patterson at a Vermont circuit, it
apypears that the Plaintiff failed in an action brouglt in
pursuance of this law, Itis suid that the juidge pro-
nounced the law unconstitutional and voird. This deci-
sion might have induced the repeal, as the trial was had
in the intermediate time between the passage and re-
peal of the act.

The legislature in the ycar 1805 passed another act;
and by that discover less solicitude for the Christian
church in any form. This, tou, has a prcamble, con-
tradicting in its terms the old, in which they say,
s Whereas, the several gicbe rights, granted by the
¢ British government to the church of England as by
¢ law estatlished,” are in ¢ the nature of public reser-
s¢ vations,” they, therefore, give them to the selectmen
of the towns where they lie respectively, for the usc of
achools, &c.

The first act contains by implication a decided confir-
mation of the title in the church. ‘Che second, although
contradictpry ‘in its provisions and rcpugnant to that
right, exhibits ina strikinglightin its preamble and in the
repealing clause, a thorough convittion, in the mind of
the legislature, of the fallacy of their pretentions; urg-
ing facts which, if true, would contribute notking in
support of those pretensions. In the last they urge a
new reason for their law, and, as we suppose, equal-
ly unsound. Here they become wiser, and not only act
the legislators but ‘judgds, scout what had been done
by their predécessors, and give -a construction of
the grant which is indved a strange one, but which, if
corvect, is supposed, as will be hereafter shewn, to de-
feat the right to recover in this case.

8. In the third place it is supposed the grant of the
crown may be considered valid by adopting the opinion
that this is one of the"cases whore the fee may bein abey-
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ance, until the existence of the church in the town of
Pawlet, so organized as to be capable of receiving ite

To maintain this point the Court are reforred to 2
Blac. Com. 106, Co. Lit. 342, where it'is laid down, that
an estate may be granted to John for life, and then to
the heirs of Richard, although Richard has no heirs at

- the time of the grant.

Here, although the life estate vests in Jolhin immedi-
ately, yet the fee must be in abeyance, until the heirs of
Richard are in esse. Indeed the happening of thwevent
is perfectly contingent, for those in remuainder wmuy
never exist, - Should it be said that the fee remains in
the grantor during the life estate, ready to vestin the
heirg of Richard if they exist at the determination of the
life estate, or to continue in him by reverter if Richard
has no heirs; it is met by urging that it' this doctrine
be correct; then with equal propriety may it be contend-
ed on our parf, that the fee remained in the king ready
to vest, whenever there should be z church.

But says the state of Vermont, ¢ we have a' right by
forfeiture to the king’s property.” Truv, but no groeat-
er right than the king had; which was a naked legal
title ; the use belonged elscwhere.  Of this hereafler,

In the 2 Black. Com. 318, it is said that ecclesiastical
estates must sometimes necessarvily be in abeyance, and
that where there is no person in whom the fee can vest,
it potentially exists in abeyance ; as between the death
of the incumbent and the next presentation.

The parson having but a life estafe in the glebe, un-
less it could so exist on his death, it must revert to the
grantor.

Christian, in lus notcs on Blackstone, supposcs the feo
to be 2ll the while in the lord of the manor.

"This is by, no means the opinion of Blackstono, or of
the still greater lawyer, Coke; both of whom, if' they aro
corpecily understood, 1ay dvwn the law to be, that the feo
exists, between the death of the parson, and his succes-
sor, not in the lord, but in abeyance,
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& If the construction of the patent contended for in  Tne
the inception of this argument is corvecty {here will be Tows or
no difficulty in finding a granteesto uphold the fee, and rawrer
make it subservient to the benevalent intentions of the T.
crown. It weuld not be aviolent or unnatural construc- n. cranx
tion to say that the town of Pawlet was granted to the &oTiERS.
persons named on the grant, in fee, upon condition that ——
they shoald, in the locativn of the tuwn, lay out and set
apart ¢ one shure as a glebe for the church of England,
&c.” together with the other shares for Benning Went-
worth, the first sc{tled minister, and the school, accord-
ing to the directions indorsed. :

Under such a construction, whether the church were
incorporated or not, they might reap the benefit of tje
use; .for as soon as they become organized, and a
clergyman settled, they wonld be capable of receiviug the
income of the land.

This construction was adopted by the proprietors of the
town. In locating the same they did survey a shave and
mark it off'as a glebe right. This appears from the seve-
ral acts of the state and in the argument of the counsel
for the Plaintiff.

The presentinhabitants of the tofvn must all hold theip
Iands under the grant before us, and not only so but
from the original proprictors who so lucated and conse-
crated the-gicbe right which is now claimed by those
persons,

By the laws of England, and probably of all civilized
countries,- the claiinor or posscssor of land is bound b
the acts and confessions of thoso under whom he holds
the claim or possession. By this rule then the preseit
inhabitants of Pawlet are bound by the act of their pre-
decessors.  That act was a complete recognition of the
right of the church to the property ; an act which spuke
louder than any language.

It may be said that the share was located by the pro-
prietors of the town in their corporate capacity. If that
was the case it is still the worse for them, because a cor-
poration never dies, and the location was.the act of the
Plaintiff upon the record in this causes and they are now
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claiming property which they once voluntarily admitted
to belong to the church.

Again, it appears, that the Plaintiff.in this cause is
now enjoyingthe benefits of this construction in the share
given to a school and th: first minister settled in the
town. Without this, or the third position taken in thig
argument, the town would Lave but slender pretences to
the use of those two shares ; but it seems they claim those
two lots by the same, or a wnore uncertain title, hold them
by thé same tenure, devive the right from the same
source, and yet claim the glebe also, and in order to sup-
port that claim are driven Lo the necessity of denying the
legal and efficicnt properties of the instrument by which
they, as well as the church claim.

6, 'This is a trust estate. The patentecs named upon
the grant are the trustees for the use of the church when.-
ever it should be organized in the town of Pawlet, so a8
to be enabled to receive the rents of the land.

"If a use can vesult from a grant by implication, it is
supposcd this is a case of that kind.

In expectation that objections will be made to-such an
interpretation of the case those objections are endeavour-
‘ed to be answered.

4. It may be said that the grant is silent as to any use
or trast and therefore it is not to be implied.

The answer is, wherever from the nature of the grant,
a trust estate can be implied. with propriety, wheve it is
necessary to carry into effect the object of letters patent,
the Court will adopt the implication.’

The Court are referred to ¥ Bac. Ab, new ed. 89,
Sand. on uses, 208, for the doctrine, of the implication of
uses.- In12 .Mod. 162. Jones v. Moxley, it is said that a
use may he declared without the word use, Any words
that shew the meaning of the party are sufficient,  If tho
Court can suppose that the legal estate was granted in
fee, to the patentees, there can be no diffirulty in decid-
ing the nature of their title. The instrument, upon
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¥hich such legal estate depends, will indubitably shew TaE
that their only right was for the use-of the church. TOWR OF
PAWLET

2. It may be said that as tliere is no church in exis- v,
tence, the legal estate must fail for the want of a use.  D. CLARK
& oTHER%
It has already been shewn that a church was in esse,-
when the grant was made and whethee the church was
or was not incorporated, caunit be material; in either
cage the title in the trustee would be valid. To this
point the Court are d.sired to lo sk at 4 Rep. 23, 2% and
25, and Gilb. laws cases, ¥%. wiere it will be found that
public institutions are capable of enjoying a trust, and
it was decided that the poor of the parish of Dale, al-
though not incorporated, were capable of & trust. 'Withe
out adopting the principle that the church can take an
equitable interest in these premises, there would in many
cases be an end to the workings of benevolence. Science
might often lose her patrons; the needy their bene-
factors, ‘and religion her warniest supporters.

Before we part with this point we will once more look
at the act of 1805, upon which the Phaintiif foands his
- ¥ight te recover ; and to its preamble, which declares the
glebe lands in the nature of public reservations. If this
means any thing, it must mean that the legal estate was
regerved to the crown. As a proof that the Jegislature
50 meant, observe the followiig languuge, ¢ and us such
s¢ by thé rexclution became vested in the sovereignty of this
& state.” Now, svvereign as the state may be. she can
have no other or greater title than the crowr of Great
Britain had after the grant and before the revolution,
and that right could be no more than a right reserved
for the use of the church; hecasse it never ‘ought to be
supposed that the crown made t'is grant with no other
design than to resérve to its-If, whut it before had. If
the king had an inclination to retain for his own use.a
few shares -of the land, he might have done it dirertly 3
in the same manner as the pine trees weve reserved for
his royal navy.

This then is the rightof the state of Vermont, on their
own construction, a2 r'ght to do what, by the act of 1787,
the | gislatare did, like honest men, and added security
to the already existing title of the church.

VOL. IX. 4p
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1f the right of the crown was of the nature described,

TowN oF and if the Court can suppose the ‘land reserved to the
PAWLET crown, and that the king could be e trusteg, they will then

e

say that the state of Vermont could take no estate to the

».cLABK exclusion of the equitable right of the cestni qui frust, but
&oTHERS. any forfeiture of the king or any act of his, could only

prejudice his own rights, and not the rights of third inno-
cent parties. This doctrine will be found in 4 Bk, Rep.
123, Burges v. Wheat, Sand. on uses152—3, also252,267.

1f therefore the construction of the legislature of Ver.
mont should be adopted, it would only help the Plaintiff
to be defeated in thjs action; for it cannot be believed
that the use as well as the legsl estate could be reserved
by the grant before the Court:

WEBSTER, in reply.

1. It is said to be the obvious intention of thd grantor
to pass, by the grant, all the territory of Pawlet, with-
out any saving or reservation. But this is against the
express words of the grant. The grant is made, ¢ up-
on the conditions and reservations hereafter made ;¥
nor is there-any thing in the grant, to which the term
¢ reservation” can be properly applied, except it be the
public rights, as they are usually called, of which the
vai't appropriated for a glebe, &c. isoue.

The Defendants counsel further supposes, that al-
. though the texritory was to be divided into sixty-cight
equal parts, yet this was not to designate the propor-
tion which each grantec was to receive ; but that if any
person, named in the grant, should not accept, or not
be capable of taking, or uot happen to be.a person in
esse, or in other such case, then the whole tract would be
to be divided among the vesidue. This is belioved not
to be a sound construction of the words of the grant.
Those won}s are, ¢ do _give and grant in equal shaves
, ¥ unto our loving subjects, &c. whose names are entered
¢ on this grant, to be divided amongst them into sixty-
s eight equal shares, all that tract,”” &c.  "To what pur-
pose was the tract to be divided into sixty-eight.equal
shares, if it were not to ascertain what portion ‘each
grantee should have?
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But what is conclusive on this point, is, the disposi-
tion made of B. Wentwortl’s right.  Ilv was to be enti-
iled to two shares. ‘These are actually severed from the
crmaen mass, by the grant atself, and marked out on

THE

TOWK OF

PAWLET
v.

the land  This shews, that the share of cach proprie- p. cLARK
for was not thought liable to be encreased, by any in- &ornimns.

capacity in others to take, or othersuch cause.

A great part of the states of New Hampshire and
Vermont were granted by charters, issucd in the name
of the crown, by the provincial governors of New Hamp-
shire, which, charters were in all respects like tlus.
"These charters or grants have reccived a scttled con-
struction, which has been followed by long usage, in
both states. No case is known to have existed, in
whicli any grantee has claimed a greater portion of the
whale land, than his name bore to the names on tlie
charter, including the public right ; not has any sever-
ance or partition becn made, in any case, upun any
other rule or principle. To divide the land into sixty-
cight equal parts, and then adopt the plan of apprapriat-
ing the whole to a less number of owners, as, in the
example suppnsed by the Defendants counsel, to three,
giving each twenty sixty-cighth parts, and two
thirds of one sixty-cighth part more,would be to act with-
out object or motive. Such therefore has never been
supposed to have bren the course contemplated in the
grant. ‘The division or partition of lands holden under
these charters has been, asis believed, in every instance,
by dividing the whole into as many parts, commonly
called rights, as there were individuals named on the
charter, together with the public rights, and allowing
two partsto B. Wentworth, The skares allotted to the
public rights, are usually designated as the « school
right” * minister right.” « society right,” and ¢« glebe
right,” respectively. 'These hav never been claimed by
the original proprietors. InNew Hampshire (where the
Plaintift’s counsel is better acquainted with jndicial pro-
ceedings and judicial history than in Vermont) no legis-
fafive provision is recollected to have been made. The
first settled minist'r has usually possessed the vight de-
signated for him. The town corporaticns, bodics to-
tally distinct from the original proprivtors. and owing
their corporate existence, in all cases, to their charters,
or to acts of the legislature (for although this charter
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rux  undertakes to erect a.corporation, yet, in tact, ne
"TOWR OF corporatiton ever existed, or was erected by {hese grants)
pawLeT have had the manzgement and disposition of the schuol
v, right. Tlio statutes of the state make it the duty of tho
D: CLARK fowns, iri their corporate character, to make provision
&o'mmns. for the sapport of free gchools, within the town, gnd
--—— under the management.ol t.e town a thoriy. These
school rights havmg been ohg'lmlly intended to aid in
the snppont of schools,-it has been holden, that- the
law, throwing the duty of this support on the town, hag
given them the disposition of this fund for that.purpose.
Thers being no manner of privity between the town cox-
porations and-the original grantees of the soil; the for-
mer can derive no title to these school rights, but froim

the law of the state. That they have right to them
hds been seftled by many decisions, followed by umfonq

practlcc.

The grant to the society for prapogating the gospel
presented a different case. That was a_corporation,
then existing, and still existing in England, capable by
its charter, of holding lands; and dnubtless entitled,
originaily, to take the purtion intended for it in this grant,’
Whiether this society wag not so far connected with the
nativnal church and the realm of Bngland, as that its
‘i kts were. divested by the rvvolntwn. has never been
decided. ~Actions are pending, bath in the Circuit and
State Courts, n which this souety is party, in relation
to thes: Tands.

The glebe right has generally, in Toint of fact, been
occupied vt disposed of by the town. No individus
al "as been able to maintain a right to one of these lots,
or portivng,, upon his ecclesiastical character, It has
been holden, on the contrary, that the grant, so far as
it undertook to give one sixty-cighth part for a gh'bc,
was void, for want of a grantee. "The Plaintiff*s connsel
have been obligingly favored, by the present chief jug-
tice of New Hampshire, with notes of the case of Mead
‘0. Ki:lder, in the Supreme Court of that state in 1806 5
in which Court the same judge then precided. To which
case this Court is respectfully referred.

‘Whether the better construction is, Jthat there is a
reservauon, of these lands, by charter, pointing out
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merely. the future use, or, that a.grant was intended, =zup
which cannot take effoct, for want of'a grantee, is imma- Towx ox
tertal in thiscase. “The result is the same. PAWLET
: .
2.. The Defendant .contends that there was a church b crarx
of . England, as by law established, capable of taking. &oTuers,
On this poiat, the Plaintift’s counsel will only yvemark,

4. That no grant to the church of England, eo nomine,
codld ‘avail, even in England, to pass the fee. Would
such a grant enure to the see of Canterbury, or the dio-
cese of London? The church of England, in the aggre-
gate, Is not a curpuration, but one of the estates of the
realm,

2. But the grant is limited by the words of the char-
ter fiself, to the church of Englahd, as by law estab-
lished, in the town of Pawlef. Just as the school right
is to be for the support of schools in that town, and the
right- of the minister, first to be settled there. It'is
hardly necrssary to draw into the argument even the.
obyious intent of the grantor. The words themselves
aré uneguivocal: and duves not the Defendant himself
rest his-title upon his connexion with the Episcopal
sociely in Pawlet?

. As to thelaws of Vermont, before 1805, they all show,
that the legislature acted on the opinion, that it might
dispose of these lands, as public property, in any way
_ it thought preper. It was a question of expediency and
Propriety ; -and provision is masde, in some of the laws,
allowing Episcopal’clergymen, already in possession, to
Temain seven years.

. With respecfto the apinion ascribed to alate judge-of
this Court, it need .only be rémarked, that if the cause.
turned on the point supposed, (“vhich dves not appear at
all from the record) it was but the opinion of an able
judge ; formed and pronounced instantly, in the course
of a jury trial, without case reserved, or splemn argu-
ment; and itis no disrespect to say, possibly without o
knowledge of all circumstances, or-a full view ofall con-
sequences.

& The Defendants contend, that the fee may have
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passed out of the king, and yet not vested any where;
but remained in abeyance. But the text of Blackstone,
which he cites, dovs not bear him out. * The estate in
abeyance, in the case put by Blackstone, is a fee, remaine
ing after a freehold has been grantcd and vested. With
respect to the freehold of a glebe, after the death of the
parson and before the naming of a successor, both
Fearne and Christian maintain the contrary of Black-
stone’s opinion—but that is not at all this case. To
meet this case, the Defendants must shew, that if a grant
he made tq a person not in esse, the land nevertheless
passes out of the grantor, and remains in abeyanco un-
til, in the course of events, some person arises into being,
who answers the descriplion in the grant.

4. The observations alrcady made are dcemed a suffi-
cient reply to the remarks of the  Defendants counsel
tinder this head.

5. It is not supposed possible to give in to the opinion,
that this is a frust estafe, granied to the individyals
named in the charter. The idea‘is witolly novel. Not
a syllable in the grant itsclf intimates-any such thing.
Allis the other way. How can it be imagined, that the
intrntion was to couvey an estate in trust to a large
number of individualsy; who were to be, at first, tenants
in common—then, to divide and hold in severalty—and
wlose estates. by law, would descend, in gavel-kind,
to their heirs? Was B. Wentworth to be a trustee, whose
estate was severed by the charter itself? Was the corpo-
ration in England to be one of the trustees? It is hardly
nécessary to add that the Court would not very willhing-
1y construe this grant so as to raise a-trust, which from
the nature of the cdse never could be execlifed.

[}

This, then, is a case, in which the highest Courts of
both states -have concurred in giving to the’ grant
in question a practicable and beneficial construction ;
under which very .many estates, are holden, and tho
Court would not incline to disturb these titles, but for ir-
vesistible reasons. It must brremembered, thatthere are
two hundred townships, granted by charters precisely-
Iike this. In the whole, there are not probably more
than a dozen associations of Episcopalians. * Ifthe Court
should decide, that the legislatures ‘may not dispose of
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these lands, what shall be done-with them, in fowns Tun
where there are no Episcopal sucieti s to claim them? Towx or
Are they to remain, without owners or rightful vccu  epawrLer
pants, till such charges in religious opinions shall take .
place, as that there shall be an prscopal sdciety in cach p. crAnk
town. &oTuers.

If this case is to be considered, not as a reservation,
but a grant; and if this grant is not void for want of a
grantee ; then, it must, of necessity, receive this con-
st¥uction ; i.e. that it was in fact a grant fur the use of
such ministry, or such relngmus purposes, as the fown
should choose, or the.state appoiut ; at least, uuless the
church of England should have been established by law.,
The general purpose was religious instruction. ‘T'his
duty the laws of the state throw on the fowans, and it is
a reaswnable construction which gives this fuud, even
without any particular grant of tho legislature, to the.
towns, for that purpose. ‘Chis corstruction will answer
the general.object of the grant. In no other way can
any of its objects be answered,, in one case out of fifty.
'This putsiton the same ground as the grants far schools
and for the use of the minisiry, (a common grant in the
charters in the eastern part of New, Hampshire.) The
main purpoeses of the-grants werve education, and religious
instruction—and, in ‘the events which have happened,
the most safe, and only practicable, construction is to
give the funds intended for the promotion of these pur-
poses, to those on whom the law imposes the obligation
of making adequate provision for these objects. 1 ven-
ture to say such is the law of New Hampshire.

'L'here is still another question, to which the Plain-
tifi’s counsel wishes to draw the attention of the Court ;
and that is, has the Court jurisdiction of the causg? Is
this a case coming within that clause of the constitution
which gives to this Court jurisdiction over ¢ controver-
¢¢ sies between citizens of the same state, claiming lands
s by grants of different states?’ It is submitted, sith
some confidence, that this is not such a case. These
two grants are not to be considered as the acts of diffe-
vent states, in the sense of the constitution. At the time
of the first grant, both the present states of New Hamp-
shire and Vermont formed but one state. They have
become two, by subsequent sub-division. The first grant



$20 SUPREME .COURT U. &.

mar  was made by the state of Vermont, as much as by the
rown oF state of New Hawmpshire. The power from which it
PAWLET cmanated was tug sovereign power of what is now Ver-
. mout, precisely as much as it was the sovercign power
p. cuarg of what is now New Hampshivre, The question is, be-
&&orners. tween an act of the savervign power of what is now
—— Veruont, passed in 1761, and another act of the sove-
reign power of Vermont. pussid in 1805, 1f, on the
division of territory, that pari lying west of Cunnecticut
river had been called New Ilampshire, and the part
lying cast of that river Vermont, instead of the reverseg
it seems to the Plainiifi’s counsel, that iit that case, the
whole ground on which the jurisdiction of the Court
over this case rests, would have been removed.

1t is easy to perceive the class of cases, for which thig
provision was made; for example, when disputes about
boundaries between two sfates arise. It is easy also to
imagine many other cases, apparently within the letter;
and yet not within the meaning, and so excluded by a
just construction of the clause. ‘These cases arige from
the sub-division of states.  One mayimagine, fr exam--
ple, that in the state of Kentucky, vjectments must bo
often tried, in which grants of Virginia brfore the divi.
'sion, and grants of Kentucky sioce; might be respec-
tively relied on by the parties ; and yet it would hardly
be contended that that circumstance should oust the
Courts of Kentucky of their jurisdiction, and give the
cognizance of all such causes to the Courts of the Unis
tet? States. It might be said, in such case, that the
grants emanated from different stet<s ; and, nomnally,
they did so, Still they botl' originated-from & power
having undoubted authority to grant the tervitory. The
first grant was'not so much the acf of a different state,
as of the parent of both states.. Virginia, now, differs as
much from*Pirginia, before the severance, as Kentucky
now differs from Virginia before the severance. Ken:
tucky has the same power over her-territory now, as
Virginia had, over the sume tervitary formerly, She is
theretore, as to this, to be considered the same sovereign,
power, in other words the same state. If integrity of
territory—or retention of jurisdiction dver the wholo
of the same soil is necessary to preserve the identity of
political power, then Virginia herself is niet what she wus,
a grant of hers before the severances and a grant since,
would be grants from different states.
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SHEPHRED, in reply. as to Jurisdictign. THE
TOWN OF

The counsel for the Defendants in answer to the ob- pAWLET
Jjection made to the j  Jurisdiction of the Cousty will only o,
say, that this case is certamly w ithin the literal provi- p. cLARR

sion of the constitution and it is presumed the Court will &orners,

not search with solicitude to find a far-fetched meaning
in repugnance to the lettei* so long «s it can produce no
other object than to send the partis to a trial in the
Courts of Vermont, where perhapis there is nut a judge
to be found but is interested for or against the Plaintiff,
in this cause.

This is a case where the lands in dispute have been
granted by different states ; that is, by New Hampshire
and Vermont.

Now, although these statcs were all under one jurisdic-
tion, yet when the land was granted by the state of Ver-
mont, they were two soveveign, indepen tent st-.tes, and
the same reason exists here, that can exist in any case
of state controversy. for depriving the states respectively
of the nower to determine the dispute.

&t this cause is fo be tried in Vermont, tht j.uzes are
to decide under the very strong impressions of a legisla-
tive construction, unequivacally made, of the grant ; and
to give us what we claim as right, they must decide
against a positive statute of their leglslatux‘e. So far
therefore is th s case from being taken from the letter of
the constitution, by any equitable construction with o
view to set up the spirit againstthe letter, thatit is with-
in all the reasoning that governed the framers of the
constitution, and most perfectly within the meaning of
that clause ; and one of the evils, which must have lwen
intended to_ be guarded against, exists, at full length, in
the present case.

Why was the case of parties claiming Iand under the
grants of different 'states made cognizable before the
United States’ Courts ? undoubtedly becanse where this
state of things exists it is reasonable to suppose thet the
Judoes of the states respectively will fecl-strong prepos-
sessinns and are therefore unfit to decide the <trifc in ve-
fation to the powers and rights of the conflieting states.

VOL. IX, &4
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TaE  Itis the same reason which induced the giving jurisdic-
4'0WN OF tion in, several other cases, such as citizens of different
PAWLET stateS; and a state and citizens of another state, In

v.  these cases the state Courts may be deprived of their ju-
0. CLARK risdiction; and why? Most indubitably because tho
&oTHERS. the judges of the Courts of . the United Statos bave less
~—=-— interest, and fewer prejudices to overcome, and the par-
ties will be more sure of an impartial decision., And
can ti:is reason exist stronger m any case than in tho

one now before the Court?

March 10th, - - Absent....Topp, J.

Sory, J. delivered the opinion of the Court as fol-
lows; :

The first question presented in this case is, whether
the Court has jurisdiction. The Plaintiffs claim under
a grant from the state of Vermont, and the Defendanis
claim under a grant frow the state of New Hampshire,
made at the time when the latter state comprehended
the whole tervitory of the former state. “I'he constitu-
tion of the United States, among wther things,, bxtends
the judicial power of the United States to controversies
s¢ between citizens of the same state claiming lands un-
¢ der grants of different states.” [t is argued that tho
grant under which the Defendants claim i4'not a grant
of. a different state within the meaning of the constitu-
tiom, becanse Vermont, at the time of its emanation was
not a distinct government, but was included in the samo
sovercignty as New Hampshire. '

But it scems to us that there is nothing in this oljec-
tion. 'The constitution intendrd to secure an impartial
tribmal for the decisiun of " causes avising from ' the
grants of diffrrent states; and it supposed that a state
tribunal might not srand indifférent in. a controvprsy
where the claims of “its own sove reign were in conflict
with those of another soveriign. It had no veference
whatsoever to the antecedent situation of the territary,
whether included- in one sovercignty or another” Ie
simply regarded the fact whether grants arose under the
same or under different, states. Nowit is very' clear
thay although the tervitory of Verimont was unce a part
of New Hampshire, yet the state of Vermont, in its
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govereign capacity, is not, and never was the same as° THE
the state of New Hampslive. The grant of the Plain. Towx oF
tiffs emanated purely and exclusively from the sove. PAWLEDR
reignty of Vermont; that of the Défendants purely and .
exclusively from the sovereignty of New Hay pshiri. Do CLARK
The sovereign power of New Hampshire remains the &eTures.
same although it has lost a parc of its territory.; that
of Vermont never existed until its territory was sepa-
rated from the jurisdiction of New Hampshire. The
circumstance that a part of the territory or population
was once under a common sovereign no more makes
the states the same, than the circumstance that a part
of the members of one corporation constitutes'a com-
ponent part of another corporation, makes the corpora-
tion the same.. Nor can it be affirmed, in any correct
sense, that-the grants are of the same state; for the
grait of the Defendants could not have been made by the
state of Vermont, since that state had not at that time
any lcgal existence; and the grant of the Plaintiffs
could not havebeen made by New Hampshire. since, at
that time, New Hampshire had no jurisdiction or sove-
reign existence by the name of Vermont. The case is,
therefore, equally within the letter and spirit of the
clause of the constitution. It would, indeed, have been
a sufficient answer to the objection, that the constitution
and laws of the United States, by the admission of Ver-
mont into the union as a distinct government, had de-
cided that it was a diffevent state from that of New
Hampstiire,

oy

The other question which has been arguéd is nop
without difficulty. It is contended by the Plaiutiffs thut
thé original grant, in the charter of Pawlet, of «one
¢ share for a glebe for the church of England as by law
s+ established,” is eitlier void for want of a grantee, or
if it could take effect at all, it was as a public regerva~
tion, which, upon the revolution, devolved upon the
state of Vermont.

The material words of tlie royal charter of 1764 are,
& do give and grant in equal shares unto our loving sub-
s¢jects. &c. their heirs and assigns forever, whoase names
s¢ are entered on this grant, to be divided-amongst them
< into sixty-cight equal shares, all that tract or ?arcel
ss of land, &c. and that the samebe and hereby is incar«
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« porated into a township by the'name of Pawlet; and
« the inhabitants that do oz shall hereafter inbabit the
s said township, are hereby.declared to be infranchised
¢ with and entitled.to all and every the privileges and
« immunities that other towns within our province by
¢ law exercise and enjny. To have and to huld the
« tract of land, &c. to them and their respective heirs
ss and agsigus forever, upon the following conditions,” &c.

Upon the charter are endorsed -the names of sixly-
two persons,.and then follows this additional cluuse:
« His excellency, Benning Wéntworth, a tract of ldnd
¢ to contain 500 acres as marked in the plan B. W.
¢ which is to be accounted two shares; one share for
¢ the incorporated society for the propagation of the
# gospel in foreign parts; onc share for a glebe for the
¢s church of England as by law established ; one share
s for the first settled minister of the gosptl; one share
¢ for the benefit of a school in said town,” Thus
making up, with the preceding sixty two shares, the
whole number of sixty-eight shares stated in the char-
ter.

Before we proceed to the principal points’in cantro-
versy, it will be proper to dispose.of those which more
immediately respect the legal construction of the lane
guage of the charier. Aund in our yudgment, upon the
true construction of .that instrument, none of the gran-
tees, saving governor Wentworth, could legally take
moie than one.single share, vr.a sixty-eighth part of
the tawnship. ‘I'his construction is conformable to the
letter und obvious intent of the grant, and, as far as we
have any knowledge, . has been nniférmly adopted ‘in
New Hampshire.. It i3 not for this Court upon light
grounids ar ingenious and artificial veasoning to disturb
a constraction which has obtained so ancient a sanction,
and-has settled do many titles, even if it were at first
somewhat doubtful. But it is not in itself doubtful ; for
it is the only censtruction which will give full effect to
all the words of the charter, Upon any other, the
words + in equal shares,” and ¢ to be divided amongst
them in sixty-eight equal shaves,” would be nugatory
or senselrss,  We are further of opinion that the share
for a glche is not vested in the other grantees having a
capacity to take; and so in the nature of a condition,
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use, or trust, attaching tp the grant. It is no where 7rne
statyd to lie a condition binding upon such proprictors, Towx ok
althoagh other conditions are expressly specified. Nor pawner
isit a trust or use growing out of the sixty-eighth part .
granted fo tlie respective proprietors, for it is exclusive p. crank
of these shares by the very terms of the charter. The &oruers.
grant is in the sawme clause with that to the society for
the propagation of the gospel, and in the same lan-
guage, and ought, therefore, to reccive the same con-
struction, unless repagnant to the cantext, or manifest-
Iy vequiring a different one. It is very clear that the
socicty for :he pr-pagzation of the gospel take a legal,
and not a merely equitable estat: 2 and there would be
no repugnancy to.the contrxt. in considering the glebe,
in whomsoever it may be held to vest, as a legal estate,

‘We are further of opinion that the .three shares in
the charvter- o« for a glebe.” « for the first scttled minis-
ter,” and ¢ for a schosl,’ are to be read in connexion,
80 ,as to include in each the words s in the said town,”
i. e. of Pawlet; so that the whole clause is to be con-
strued, one share for a glebe, &c. in the town of Pawlel,
one share for the first scttled minister in the town of
Pawlet, and one share for a school in the fown of Par-
Let,

‘We will now consider what’is the legal operation of*
such a grant at the common law ; and how far it is af-
fected by the laws of New Hawpshire or. Vermont,

. At common law the church of Englandg, in its aggre-
gate description, is not deemed a covporation. 1t is in.
deed one of the great estates of the realm; but is ne
more, on that'account, a corporation, than the nobility
in- their collective capacity. The phrase, ¢ the church
of England,” so familiar in our laws and judical
treatis#s, is nothing inore than a compendinus expres-
sion for the religious estallishment of the realm, consi-
dered in the aggregate.under the superintendance of its
spivitual head. In this sense the cherch of England is
said to have peculiar rights and privileges, not as a cor-
poration, but as an ecclesiastical institution under the
patronage of the state. In this sense it is used in magna
charta, ch. 1, where it is declared s qued ecclesia angli-
¢ cana libera sit, et kabeal omuia jura sua inlegra, et -
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e <6 berfates suas illeesasy” and lord Coke, in his common-
Tows oF tary on the'text, obviously so understands it, 2 Inst, 2,
pawreT 3. The argument, thercfore, that supposes a donittion

. to ¢ the church of England,” in its collective capacity,
D. cLaRK to be good, cannot be supported, for no such corporate
&oruprs body exists even in legal contemplation,
But it has been supposed that the ¢ church of En.
s« gland of a particnlar parish,” must be a corporation
{or certain pirposes. although mmpablt of asserting its
rights and powers, except by its parsun regularly in-
ducted. And in this respect it might be likened to cor-
tain other aggregate corporatiens acknowledged in law,
whose compunent members are civilly dead, and whose
rights may be effegtually vindicated through their esta-
blished head, though during a vacancy of ihe headship
they remajn inert; sach are the common law corpira-
tions of abbot and convent, and prior and monks of a
priory. Nor is this supposition without thé countenance
of authority.

The c\prcssmn. parish church, bas various significa-
tions. 1t is applied sometimes to a select body of
Christians forming a local gpiritual association ; aud
sometimes to the building in which the public worship
of the inhabitants of a purish is celebrated ; but the true
tegal notion of a parochial church is a consecrated places
having attached 16 il the rights of burial and the ad
ninistration of the sacraments, Com. Dig. Esglise, C.
Seld. de Decim. 265. 2 Insl. 363. 1 Burn’s Eccles. law,
217, 1 Foodes, 314. Doctor Gibson, indeed, holds that
the church in consideration of law is properly the cure
of souls, and the right of {ithes. Gibs, 189. 1 Burn’s
Eeccles. low, 232.

.Every such church, of common right, ought to have
a manse and glebe as a sitdble endowment 5 dnd without
such endowment it cannot be conserrated ; and until
consecration it has no legal existnee as a church.
Com. Dig. Dismes, B. 2. 3 Inst. 208. Gibs. 190. 1
Burn’s Eccl. law, 238. Com. Dig. Esglzse, 4. Dorl. of
Plural, 80 When a church has thus acquired all the
ccclesiastical rights, it becomes i the language of law
a rectary or parsonage, which consists of a glebe, tithes
and ublations established for the maintenance of a par.



FEBRUARY TERM 1816. sey

son'oF rector to have cure of souls within the parish. Tne
Com. Dig. Ecelesiast. persons, (C. 6.) TOWN OF
FAWLET

These capacities, attributes and rights. however, in .

order to possess a legal entity, and much more to be p.crarx

susceptible of a.legal perpetuity, mast be invested in &oTnpss,

some natural or corporate budy s for in no other way ———u—e

can they be exercised or vindicated. And so is the

opinion of lord Coke in 3 Inst. 201, 202, where he says,

< albeit they” (i. . subjects) « might build churches

¢ without the king’s license, yet they could not erect a

& spiritual politic body to continue in succession and

s¢ capable of endowment without the king’s license 5 but.

ss by the common law before the statute of Mortinain

¢ they might have endowed the spirvitual body once in-

s¢ corpovated perpefuis futuris temporibus, without any Ii-

¢ cense from the king or any other.”

This passage poiuts clearly to the necessity of a spi-
ritual corporation to uphold the rectorial rights. We
shall presently see whether the parish cliurel, afte+ con-
secration, was deemed in legal intendinent s.ch a torpo-
ration. In bis learned treatise om tenures, 1wd chief
baron Gilbert informs us that anciently, according to
the superstition of th- age. abbots auvd prelules ¢ were
ss supposed to be married to the ehureb, in as mnch as
s the right of preperty was wested in the clhurch. the cs-
¢ tate being appropriated, and the bishop and abbot as
s¢ husbands and representatives of the church had the right
s¢ of possession in them 3 and this the rather berause they
¢ might maintain actions aml recover, and Lold Courts
s¢ within their manors and precincts as the entire own-
¢ erg ; and that crowns and tenporal states might have
ss nn reversions of interests in their feuds and donatinus.
4 Therefore, gince they had the passession w fee, they
< might alien in fee ; but they could not alien.more than
¢ the right of pnssession that was in them, for the' right
ss of propriety was in the church,” But as to a parvo.
chial parson, ¢ because the cure of souls was anly com-
ss mitted to him during life, he was not capable of a fee,
s¢ and, therefore, the fee was in abeyance.,” Gilb, Ten-
ares, 110, &c.

Conformable herewith is the-dactrine of . Bracton,
who observes that an assize juris sufrum wowd not lie
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THE in eases of a gift of lands to cathedral and conventpal
TowN of churches, though given in liberam elegmosynam, becauso
PAWLET they were not given to the church solely, but also to u par-

. sen to be held as a barony, non solum dantur ecclesiis,
D.cLarx sed et personis tenendce in buronia; and, thevefore, they
&oTnexns, might have all the legal remedies applicable to a fee,

. But he says it is otherwise to a peison claiming land in
right of his church, for in cases of parochial churches,
gifts were not considered as made lo the parson, but to the
church, quia ecclesiis parochiclibus non fit donatio personce,
sed ecclesice, secundwmn perpendd poterit per modum dona-
tionis. Bracton, 286, b. 1 Reeves Hist. law, 369. And
in another place, Bracton, speaking of the modes of ac-
quiring property, declares that a donation may well be
made to cathedrals, convents, parish churches and reli
gious personages, poterit etiam .donatio fieri in liberam
eleemosynam, sicut ecclesiis cathedralibus, conventualibus,
parochialibus, vivis religiosis, &c. Bracton, 27, b. 4
Reeve Hist. law, 303.

The language of these passagey would seem to consi-
der cathedral, conventual, and parochial churches as
corporations of themsclves, capable of holding lands.
But upon an attentive examination it will be found to be
no more than an abreviated designation of the nature,
quality and tenure of different ecclesiastical inheritances,
and that the real spirvitnal corporations, which are ta-
citly veferred to, are the spiritual heads of the particular
church, viz. the bishop, the abbot. and, as more impor.
tant fo the present purpose, the parson, qui geri person~
am ecclesice,

Upon this ground'it has been held in the year books,
11 IL, &, 8%, b, and has been cited as good law by Fitz.
herbert and Brook. (Fits: Feofft. pl. 42.—~Bro. Estate
pl. 18, S. C. Viner, ab. L. pl. 4.) that if 2 grant be made
1o the church of such a place, it shall be a fee in the par«
son and his successors, Siterre soit done per ceux parolss,
dedit et concessit ecclesice de tiel lien, leparson et ses succes-
seurs serra inhertter.  Andin like ninnner if a gift, be of
chattels to parishoners, who are no corporation, it is
good and the church wardens shall take them in ‘succes.
sion, for the gift is to the use of the church. 8% H. 6.
80.—1 Kpd. Corp. 29.
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In oifer cases the law lovks {o the substance of the  -rne
gitt, and in favor of religion, vestsit in the party capable Tows or
of taking it. And notwith tanding thic doubts ofalearn- pawrreT
ed, but singular mind, Perk.§ 55, in our judgment the .
graut in the present charter, if there had been a clurch ». cranx
actually existing in Pawlet at the time of the grant. &oTneRs.
must, upon the common law have received the same cone e
steuction.  In the intendment of Jaw the parson and his
successors would have been the vepresentatives of the
church entitled to take the donation of the glebe. It
would in effect have been a grant to the parson of the
church of England, in the town of Pawlet, aud to his
successors, of one share in the township, as an endow-
ment to be held jure ecclesies; for a glebe is emphatical- :
Iy the dowry of the church; Gieba st terra qua consistit
dos ecclesice. Lind. 25%.

Under such circumstances, by the common law, the ex-
isting parson wowld have immediately become seized of the
freehold of tie glehe. as a sele corporation capable of
transmitting the nleritance (o his successors,

‘Whether, during his lif , the fee would e in abeyance
according ¢o the ancient doctrine ¢ Lilt. § 646, 637.—Co.
Lit. 8325 Fiw. &, 105.—Dyer 75, pl. $3.—Hob. 358.—
Cony Dig. fLheyauce 4. Id. Ecclesiastical persons, C.
9.—Purk. §709. j er whether, according to l2arned opi- N
nions in modern times, thic fee should be considercd as -
Juadam meio vested in the parson for the benefit of his
churcl: and his successors, ("Co. Lit. 534, a. Com. Dig.
Ecclesiast. persons, C. 9.—Fearne, coni, rem. 513, §c.
Christian’s note 1o 2 Blugk. Com. 107, nole 3.—Gilh.
fenures 113, 4 Froodesgn 542, is not very material to
to be settled ; for at all events the whole fee would lave
passed out of the crown.  Litt. § 633.—Te. Lit. 341, a.
Christian’s note ubl supra. .Gilb. tenires 413, Nor would
it be in the power of the crown, after such a grant exe-
cuted in the parson, to resume it at its pleasure. It
would become a perpetual inheritance of the church, not
liable, even during a vacancy, to be divesfed; though
by consent of all parties interested, viz : the patron, and
ordinary, and also the parson if the church were full, it
might be aliened or encumbered. L1, § 64S. Co. Lit.
3%8. Perk. § 35.~—1 Burn's ecclestast, law 386,

VOL. 1X. a2
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TRE But in asmuch asthere was notany church duly conse-
Town oF crated and established in Pawlet at the time of the char.
PAWLET ter, it becomes necessary further to enquire whether, at

. common law, a grant so made, is wholly void for want

D. cLARK of a corporation having a capacity to take.

& OTHERS. '

———-s— In general no grant can take effect unless there be a
sufficient grantee then in existence, This, in the case of
corporations, scems pressed yet further ; fovif thorebean
aggregate corporation, having a head, as a mayor and
commonalty, a grant or devise made to the corporation
during the vacancy of the headship is merely void; al-
though for some purposes, as for thie cheice of a head,
the-corporation is still considered as having a legal enti-
ty, 43 Ed. %, 8. 18 Ed. 4, 8, Bro. Corporalions 58, 59—
Dalison, B. 31.—1 Kyd. Corp. 106, 41.07,—Perk. § 53, 50.
‘Whether this doctrine bas been applied ito parochial
churches during an ayvoidance has not appeared in-any
authovrities that have fallen within our notice ; and per-
haps can be satislactorily settled only by a recurrence
to analogous principles, which have been applied to the
original enduvwments of such churches,

We have alrcady seen that no pavish church, as suclz,
could Lave a legal existence umtil consceration ; and
comsecration was expressly inhibited onless upon a suit-
able endowinent of 1and. The cannon law, following
the civil law, required such endowment to be madoor at
least agcertained, before the building of the church was
begui.  Gibs, 189.—4 Burn’s Eecles. law, 233. 'This
endowment was in ancient times commonly made by an
allotizent of manse and glebe, by the lerd of the manor,
who thercupon became the patron of the church.  Other-
pevsons also at the time of consecration often contribut-
ed small portions of ground, which is the reason, we are
tolid, why, in England, in many parishes, the glehe is
not only distant fiom the manor, butlies in romote, divi-
ded, parcels, Ken, Par. Aut: 222, 228, cited in 1 Burn’s,
Eccles. law, 23%. 'The manner of founding the church
and making the allotment was for the bishop or his com-
missioner to set up a cross and -set forth the ground
where the chavch was fo be built, and it then became
the enslowment of the church,  Degge. p. 1, ch. 12, cited
4 Burn’s, Eccles. law. 233.
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From this brief history of the foundation of parson- Tme
ages and churches, it is apparent that there could be no Towx oF
spiritual or other corporation capable of receiving live- pAWLET
Ty of scizin of the endowment of the church. ‘Lhere .
could be no parson, for he could be inducted into office n. crarx
ouly as a parson of an existing church, and the endow- &oTners,
ment must precede the establishment thereof.  Nop is it ——
even hinted that the land was convered in trost, for at
this early poriod trusts werc an unknown refinement,
The land thercfore must have passed out of the donors,
1f at all, without a grantec, by way of public: appropria-
tion or dedication fo pious uses. In this respect it would
form an exception to the generality of the rule, that to
make a grant valid there must be a person in esse capa-
ble of taking it. And under such circumstances until a
parson should be legally inducted to such new clhurch,
the fee of its lands would remain in abeyance, or be like
the heereditas jacens of the Roman code in expectation of
«n heir. ‘This would conform cxactly to the docirine of
the civil iaw, which, asto pious donations, Bracton has
not scrupled to affirm to be the law of England. Res vero
sucre, religiosor, et sancte in nullius bonis sunt, quod enim
divini-juris est, id in nudlins hominis bonis est, immo in
bonis dei hominum censura, §c. Res guidam nullius dicun-
tur pluribus modis, &c. Item censura (Cut dictum est,)
sicuf res sacree veligiose el sanclee. Item casu, sicut est
heereditas jacens ante additionem, sed fallit in hoc, quic
sustinet vicem personce defuncii, vel quia speratur fulura
leereditas ejus, qui adibit. Braclon, 8, a. Justin, in
stif. lib. 2, tul. 4.—Co. Lit. 332, on Lill. § 447,

Nor is this a novel doctrine in the common Liw, In
the familiar case where-a man lays out a public streetor
highway, there is, strictly speaking, no grantee of the
casement, but it takes effect by way of grant or dedica-
tion to public .uses. Lade-v. Shepherd, 2 Str. 1001.
Hale in Harg. 78. So if the pacrson or asstranger, pur-
chase a bell with his own money and put it up, the
property passes from the purchaser, because, when put
up, it is consecrated to the church, 11 X, &, 12, 1 Kyd.
Corp. 29,-30. Tlhese principles may scem to savour of
the aucient law ; but in 2 madern case in which, i argu-
ment, the doctrine was agserted, lord Hardwicke did not
deny it, but simply decided thatthe circumstances of that
case did nof amount te 3 donation of the land, on which
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a chappel had been built, to public and pious uses, -
torney General v, Foley, 1 Dick.4. 363. ‘And in an in-
terme diate period, lord chiefjustice Dyer held that if the
crown by a statute renounced an estate, the title was
gone from the crown, although not vested in any other
persou, but the fee remained in abeyance.

{tis true that Weston, J. was, in the same case, of
a dilferent opinion; but lord chief baron Comyns_has
quoted Dyet’s opinion without any mark of disapproba-
tion.  Com. Dig. JAbeyance, 4. 1.

For the reasons then that have been stated, a donn-
tion by the crown fur the uge ‘of a non-existing parish
church, may well take effect by the common law as a
dedication to pioas uses, aml the crown would therenpim
Be deemed the patron of the future ben fice when brought
into life. And after such a donation it would not bo
competent for the crown to resume it at its own will, or
alien the property without the same consent which is
necessary for the alienation of other church property,
viz: the cotis'nt of the ordinary, and parson, if the
church be full, or in a vacancy, of the ordinary alonc.

Aud the same principies would govern the case beflore
the Couitif it were to be decided uprm ths mere footing
of the common law. - If the charter had heen of a town.
ship in England, the grant of the glebe wouid bave taken
effect as a dedication to the parochial church of Eng-
fand to be estublished therein,

Betore such church were duly everted and consecrat-
cd the fee of the glebe would vemain in abeyance, orat
Ieast be beyond the power of the arown to alien without
the ordinary’s consent. Upon the evection and conse-
cration of such a church and the regular ind .ction of a
parson, such parson and his succoaqol's would. by opera-
tion of law and without {urther act, have taken the in-
heritance jure ecclesice.

Liet us now see how far these prmcnpleq were applica.

* ble to New Hampshire, at the time ofissuing of the char-

ter of Pawlef.

New Hampshire was originally erected into 2 royal
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province-in the 31st year of Charles 2d, and from thence  THE
until the revuiution, continued a royal province, under TOWX ok
the immediate control and divection of the crown. By PAwLET
the firstroyal commission granted in 34, Charles2, ameng .
other things. judicial powers, in all actions, were grant- D. CLARK
ed to the provincial governor and cowncil, « so always &ornERS.
¢ that the form of proceedings in such cases, and the
s judgment thereupon to be given, be as consonant and
s¢ agreable to the laws and statutes of this our realin of
¢ England,-us the preseut state and condition of our sub-
“jects inhabiting within the limits aforesuid (i. e. of the
¢ province) and the circumstances of the place will ad-
»mit.”” IXudependent, however, of such a provision, we
take it to be a clear principle that the common law in
force at the emigration of our ancestors is deemed the
birth right of the colonies unless so fur as it is inappli-
cable to their situation, or repugnaut to their other
rights -and privileges. . fortiori the principle applies-
%o a royal province.

By the same commissidn or charter the crown graut-
ed to the subjects of the province, ¢ that liherty of con-
ss science shall be allowed to all Protestants, and that
¢ such especiaily as shall be conformable to the rites of
s¢ the churclh of England shall be particularly countenanc-
ssed and encouraged.” By a subsequent commission
of 15 Geo. 2, the governor of- the province among other
things, is'autharized ¢ to collate any person or porsons
s¢ to any churches, chappels, orother ecclesiastical bene-
+¢ fices, within our said province, as often as any shall
s happen to be void,” and this authority was continued
and confivmed in the same terms by royal commissions,
ind Geo. 3, and 6 Geo. 3. By the provincial statute of
43 JAnn, ch. 45, the respective towns in the province were
authorized to choose, settle and maintain their ministers,
and fo levy taxes for this purpose, so always that no per-
son who constantly and conscientiously attended public
worship according fo another persuasion sliould be ex-
cused from taxes. And the respective towns wero fur-
ther authorized to build and repair meeting houses, min-
nister’s houses and school houses, and to provide and
pay school-masters. ‘This is the whole of the proviucial
and royal legislation upon the subject of religion.

In as much as liberty of conscience was allowed and
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the church of England was ot exclusiyely established,
the ecclesiastical rights to tithes, oblations ahd vther dueg

-had no legal.existence in the province: Noither, upon

the establishment of chuvches, was a consecration by the
bishop, or a presentation of a parson to the ordinary, in-
dispensible ; for no bishopric existed within the pro-
vince. '

But the common law 30 far ag it respected the erection
of churches of the Episcopal persuasion of England, the
right to present, or collate to such churches, and the cor-
porate capacity of the parsons thereof to take in succes-
sion, seems to have been fully vecogunized and adopted.
¥t was applicable fo the situation of the province, was
avowed in the royal grants and commissions, and expli-
citly referred to ir the appropriation of glebes, in almost
all the charters of townships in the province. And it
seems to e also clear that it belonged .to the crown ex-
clusively, at its own pleasure, tv crect the church in each
town that should be entitled to take the glebe, and upont
such erection to collate, through the governor, a parsan
to the benefice. 'The Yespective towns in their corpo-
rate capacity had no control over the glebe ; but in as
much as they were bound, by the proviucial statute, to
maintain public worship, and had thercfore an interest
t) be eased of the public burthen, by analogy to the
common law in relation to the personal property of the
parish church, the glebe could not, before the erection of
a church, be aliened by the crown without their consent
nor after the erection of a church und induction of a par-
sun,could the glebebe aliened without the joint consent of
the crown as patron, the parson as persona ecclesic, and
the parishoners of thie‘church as having a temporal as
well as spiritual interest, and thereby in effect represent-
ing the ordinary.

But a mere voluntary society of Episcopaliang within
a town, unauthorized by the crown, conld no more enti-
tle themsclves, on account of their religious tenets, to
the glebe, than any other society worshiping theréin,

The church entitled, must be a church recognized in
Jaw for this parcicular purppse. Whenever thercfore,
within the province, previous to the revolution, an Epis-
copal ciurch wasduly érected by the crown, in any town,
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the parsons thercof regularly inducted had aiight to the - Tne
glebe in perpetugl succession. Where no such church Towx o
was duly erected by the crewn, the glebe remained as an yawrer
heereditas jacens, and the sfate which succeeded to the .
rights of the crown, might, with the assentof the town, n. cranx
alien or encumbep it; or 'might erect an Episcopal &oTHERS.
church thereip, and collate, either directly, or through

the vote of the town, indirectly, its parson, ‘who would

thereby become seized of the globe jure ecclesie, and be

a corporation capable of {ransmitting the inheritance.

Such in our judgmentare theriglits and privilegesof the
Episcopal churches of New Hampshire, and the legal
principles applicable {o the glebes reservedin the various
townships of that state previous to the revolution. And
“without an adoption of some of the common law in the
manner which I have suggested, it seems very difficult
to give full effect to the royal grants and commissions,
or to uphold that ecllesiastical policy which the crown
had a right to patronize and to which it so explicitly
avowed its attachment.

It seems to.be tacitly, if not openly, conceded, that be-
fore the revolution, no regular Kpiscopal chur'ch whs es-
tablished in Pawlet. By the revolution the state of
Vermont succeeded to all the rights of the crown as to
the unappropriated as well as appropriated glebes,

It now therefore becomes material to survey the sta-
tutes which the state of Vermont has, from time to time,
passed on this subject.

By the statate of 26th of October, 1787, the sclectmen
of the respective towns were authorized during the then
septennary (which expired in 1792,) to take the care and
inspection of the glebes and to lease the same fory:and
during the same term 3 and further, to recover possession
of the same, where they had been taken possession of by
persons without title ; but an exception is made in fa-
vor of ordained Episcopal ministers, who during their
‘ministry within the same term, were allowed to take the
profits of the glebes within their respective towns.. The
statute of 30th October, 179%, ‘granted to their respec-
tive towns the entire property of the glebes, therein situ-
ate, for the sole use and support of religious-avorship ; and
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THE  auathorized the selectmen of the towns to lease and re.
TOWN oF cover possession of such glebes, This act was vepoaled
POWLET by the statute of the 5th of November, 4779, Butby tho

. statute of the 5th of November, 1805, the glebes were
D. CLARK again granted to the respective towus, for the use of the
&oTHERSs. schools of such towns ; and power was given to the se-
—~——-——_lectmen to sue for possession of, and to icase the same,

By the operation of these statutes, and espscially of
that of 4794, which, so far 2s.it granted the glebes to the
towns, could not afterwards be repealed by the legisla-
ture so as to divest the right of the towns under the
grant, the towns became respectively entitled to oll the
glches situate therein which had not been previvusly ap-
prepriated by thé regular and legal erection of an Xpis-
copal church within the particular town 3 fur in such
case the towns would legally veprosent all the partics in
interest, viz. the state which might be deemed the patron,
and the parish.

Without the authorily of, the state, however, they
gould not apply the lands to other uses than public wor-
ship; and in this respect the statute of 1805, conferred
a new right which the towns might or might not exer-
«cise at tbeir own pleasure,

Upon these principles the Plaintiffs are entitled to re-
aover, unless the Defendants shew, not merely that be-
fore the year 1794, there was a society of Episcopalinns
in Pawlet, regularly established according to the rules
of that sect, but that such society was erected by tho
crown, or the stat’, as an Episcopal church (i.c. the
church of England,) established in the town of Pawlet.
For unless it have such a legal existence, its parson can-
not be entitled to the glebe reservedin the present charter.

The statement of facts is nof, in this particular, very
exact 3 but it may be inferred from it that the Episcoe-
pal society or church was not establislicd in Pawlot pro-
vious to the year 1802. In what manner and by what
authority it was then established docs not distinctly ap-
pear. As the title of the Plaintiffs is however prima fu-
cie good, and the title of the Defendants is not shown to
be suflicient, upon the principies which have been stated
the Plaintiffs would seem entitled to judgment.
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‘There is another view of the subject which if any doubt TEB
hung over that which has been already suggested would Towx o®
decide the cause in favor of the Plaintiffs. And itis PAwWLET
entitled fo the more weight becauseit scems in analagous .
cases fo have received the approbation and sauction of D. CLARK
the sfate Courts of New Hampshire. In the various &oTHERS.
royal charters of townships in which shaves have been ——e——
reserved for public purposes (and they are numerous) it
has been held that the shares for thefirst settled minister
and for the benefit of a school, were vested in the town
in its corporate capacity ; in the lafter casc as a fee sim-
ple absolute, in the former case as a base fee, determin-
able upon the settlement of the first minister by the
town.

The foundation of this construction is supgosed to be
that the town is by law obliged to maintain public war-
ship and public schools ;. and that therefore the legal ti-
tle ought to pass to the town, which is considered as the
real cestui que use. By analogy to this reasoning the
share for a glebe might be ‘deemed to be vested in the
town for the use of an Episcopal church; and.then be-
fore any such church should be established, and the use
executed n its parson, by the joint assent of the legisla-
ture and the town, the land might at any time be appro-
priated to other purpoeses.

‘We do not profess to lay any particular stress on this
last consideration, because we are entirely satisfied to
vest the decision upon the principles whish have been
before asserted.

On the whole, the opinion of the majority of the Courl
is, that upon the special statementt of facts by the parties;
judgment ought to pass for the Plaintiffs.

Jomxson, J. The difficuitiesin this case appear to me
to arise from refining too much upon the legal princi-
ples relative to ecclesiastical property under the laws of
England.

Ifind no difficulty in getting a sufficient trustce to
sustain the fee until the uses shall arise.

It is not material whether the corporation of Pawlet
VOL. IX. 43
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THE  consist of the, proprietors or inhabitants. The grant
TOWN OF certainly vests the legal interest in the proprietor ; and it
PAWLET is in nothing inconsistént with this idea to admit that

. the corporate powefs of the town of Pawlet are vested in
D. CLARK the inhahitants. The proprietors may still well be held
&oTHERS. trustees, but the application of the trust may be subject
e~ {0 the will of the whole combined population.

T therefore construe this grant thus, we vest in you
so ‘much territory, by metes and bounds, in trust-to di-
vide the same into sixty-eight shares; to agsign one
share in fee to each of you, the grantees, two to the go-
venory one to the church of England' as by law establigh-
ed, &c. This certainly would be a sufficient convey-
ance to support the fee for the purpuses prescribed.

But the difficulty arises on the meaning of the words
« chirch of England as by law established.” This was
unquestionably meant to set apart a share of the land
granted, for the usc of that class of Christians known by
the description of Episcopalians. But was it competent
for any man, or any number of men to enter upon this
land,. without any legal derignation or organization iden-
tifying them to come within the description of personsifor
whose use this reservation was made? I think not.
Some act of the town of Pawlet, or of the legislature of
the state, or at least of Episcopal jurisdiction, became
necessary to give. form and consistency to the cestui que
drse; wnitil such person or body became constituted and
Pecognized. I sce nothing to prevent the legislaturo
jtself from making an appropriation of this property.

Their controlling power over the corporate body de-
nominated the totvn of Pawlet, certainly sanctioned such
an act; and before the act passed in this case thero
does not appear to have been in existence a person; or
body of men, in which the use could liave vested.

- ¥ therefore concur in the decision of the Court.



